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QUESTIONS PRESENTED. 

That in the opinion of this appellee, the questions pre¬ 
sented for decision are as follows: 

1. Whether a common law marriage is created by the 
failure of the appellant and the veteran to live together, as 
husband and wife after the removal of an impediment to 
marriage. 

2. Whether a mere holding out by the appellant and the 
veteran of being husband and wife is sufficient to constitute 
a common law marriage, even though the parties never ac¬ 
tually lived together after the removal of the impediment. 
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SUMMARY OF ARGUMENT. 


Appellant and the veteran, Stogner, did not have the 
status of a common law marriage. 
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A mere holding out hy the appellant and the veteran as 
being husband and wife, is not alone sufficient to constitute 
a common law marriage. 
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m. 

There was no co-habitation by the parties after the im¬ 
pediment was removed. 

ARGUMENT. 

L Appellant and the Veteran, Stogner, Did Not Have the 
Status of a Common Law Marriage. 

The appellant and the veteran, Stogner, were illegally 
married in the State of South Carolina on February 9,1942, 
and immediately thereafter became residents of North 
Carolina, where they lived together as husband and wife 
until April 6, 1942, at which time the veteran was inducted 
into the Armed Forces, and never thereafter lived or co¬ 
habited with appellant. Appellant was guilty of bigamy in 
the State of North Carolina under the provisions of Chap. 
14, Sec. 183, General Statutes of North Carolina, 1943. She 
knew that her marriage to Stogner was illegal. There is 
no evidence that the veteran knew of the existing marriage 
to Luther A. Bamhardt. See also State v. Herron , 175 
N. C. 754; 94 S. E. 698, and State v. Moon , 178 N. C. 715,100 
S. E. 614. Under Sections 50-4 and 51-3 of said General 
Statutes of North Carolina bigamous marriages are void 
ab initio. See Pridgen v. Pridgen , 203 N. C. 533, 166 S. E. 
591. 

The following cases are cited in the annotations to Chap. 
51-1 of said General Statutes of North Carolina, 1943, which 
said chapter deals with requisites of marriage and solemni¬ 
zation in that State, viz: 

‘ 1 Common law marriage invalid.—‘ there is no such 
thing as marriage simply by consent in this State, ’ said 
Ruffin, C. J., in State v. Samuel, 19 N. C. 177, and 
State v. Bray, 35 N. C. 290; Gaston, J., in State v. Pat¬ 
terson, 24 N. C. 346; Pearson, C. J. in Cooke v. Cooke, 
61 N. C. 583, and the same is recognized as the law 
in the more recent cases of State v. Parker, 106 N. C. 
711, 11 S. E. 517; State v. Melton, 120 N. C. 591, 26 
S. E., 933; State v. Wilson, 121 N. C. 650, 656, 28 S. E. 
416.” 


In State v. Wilson, 121 N. C. 650, 28 S. E. 416, th£ Su¬ 
preme Court of North Carolina said: 

! 

“It was urged that consent makes marriage f * * 
Such is not the law in North Carolina. Consent is es¬ 
sential to marriage, but it is not the only essentia^ * * * 
In this State it must be acknowledged in the manner 
and before some person prescribed by the * * • Code 
* * * No celebration was required by the canon law 
prior to the Council of Trent, nor by the civil lavjr, nor 
by the law of Scotland, nor in many states of this 
Union. In some states the question has never; been 
decided. In other states celebration before som^ per¬ 
son authorized by law is held essential as (after'some 
hestitation) has been held to be the common law of 
England. * * * In the latter class is North Carolina. 
There is no such thing as marriage simply by consent 
in this state (Ruffin, C. J., in State v. Samuel, 19 |N. C. 
180, and State v. Bray, 35 N. C. 290; Gaston, J., in 
State v. Patterson, 24 N. C. 346; Pearson, C. pT., in 
Cooke v. Cooke, 61 N. C. 583); and the same is Recog¬ 
nized as the law in the more recent cases of State v. 
Parker, 106 N. C. 713,11 S'. E. 517, and State v. Melton, 
120 N. C. 595, 26 S. E. 933.” 

; 

This appellee contends that the laws of the State of North 
Carolina govern the question as to whether or not a com¬ 
mon law marriage existed between said parties. Appellant 
and said veteran resided therein from February 9 t<j> and 
including April 6, 1942 (App. p. 10 and p. 17), and appel¬ 
lant resided there for about a year after the veteran j went 
overseas (App. p. 12). The impediment was removed by 
judgment of divorce dated March 30,1943 (App. p. 10), and 
the veteran returned to the United States on or about Sep¬ 
tember 22, 1943 (App. p. 10), but no action was taken by 
the said parties to re-marry nor did they live together jafter 
the veteran returned to the United States, (App. p. 1^). 

If it should be held that the laws of the District of Co¬ 
lumbia govern the status of said parties as to the enforce¬ 
ment of the policy of life insurance in question, it is resjpect- 
fully submitted that under the facts of this case, there was 


4 


no such relationship between said parties, constituting a 
legal common law marriage under the laws of the District 
of Columbia. The parties not having lived together any¬ 
where after the impediment was removed, a common law 
marriage did not arise in the District of Columbia. See 
McVicker v. McVicTcer, 130 F. 2d 837; 76 U. S. App. D. C. 
208, and cases therein cited. 

II. A Mere Holding Out By the Appellant and the Veteran 
As Being Husband and Wife Is Not Alone Sufficient to 
Constitute a Common Law Marriage. 

The holding out by said parties as man and wife, while 
the veteran was living at transitory addresses (App. p. 11), 
and without co-habitation. , is not sufficient to constitute a 
common law marriage in the District of Columbia. In sup¬ 
port thereof we cite, Hoage v. Murch Bros. Const. Co., 50 
F. (2) 983; 60 App. D. C. 218. (Italics ours.) 

m. There Was No Co-habitation by the Parties After the 
Impediment Was Removed. 

In Ohio v. Connoway, Ohio Tappan, 90, 91, cohabitation 
was defined as follows: 

‘ 1 Cohabitation means a living together in one house, 
a boarding or tabling together, and carries with it the 
idea of a fixed residence, and does not include persons 
who are merely traveling together through the coun¬ 
try.’’ 

And in United States v. Griego, N. M., 72 P. 20, 22, it is 
stated: 

11 ‘Cohabit’ means, according to Webster, first, to 
dwell with another in the same place; second, to live 
together as husband and wife.” 

See also, Hartman v. Hartman , 53 S. E. (2nd) 407, 411; 
Jones v. State, 184 S. W. (2nd) 167,169,182 Tenn. 60; In re 
Jacobsen 7 s Estate, 39 A. 2d. 704, 22 N. J. Misc. 417. 
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CONCLUSION. 

i 

It is respectfully submitted that for the reasons stated, 
and the authorities cited, the judgment of the Court below 
should be affirmed, with costs against appellant. 

i 

| 

Respectfully submitted, 

i 

Robert C. Hand week, j. 

Frank E. Scrivener, 

Jordan R. Bentley, 

Attorneys for Appellee, | 
Green 0. Stogner, 

815 15th Street, N. W., 
Washington 5, D. C. 
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